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CRIMINAL INVESTIGATION BILL 2005 
Committee 

Resumed from an earlier stage of the sitting.  The Deputy Chairman of Committees (Hon Louise Pratt) in the 
chair; Hon Kim Chance (Leader of the House) in charge of the bill. 

Clause 112:  Forensic information, use and destruction of - 
Debate was interrupted after the clause had been partly considered. 

Hon KIM CHANCE:  In response to Hon George Cash’s question, it is necessary for me to make clear, even 
though I have referred to it already, that the Criminal Investigation (Identifying People) Act 2002 is the 
legislation that is essentially concerned with the way in which identifying material is handled.  Hon George Cash 
referred to the Law Reform Commission report, but the issues raised in that report were taken into account in 
drafting this bill.  The issues relating to the protection of persons found not guilty and the identifying material 
that is held in relation to them are covered in the Criminal Investigation (Identifying People) Act.  If a person has 
been found not guilty of an offence, he or she can already apply for that material to be destroyed. 

I think we have gone about as far as we can in striking a balance between protecting people and the necessity to 
secure evidentiary material that might be of enormous importance.  The Mallard case is one that springs to mind.  
It is absolutely critical that there be the capacity to call back old evidentiary material for a new purpose - 
possibly it might be one that could not have been contemplated at the time the evidence was originally filed.  I 
urge members not to support the amendment.  The destruction of identifying information that is obtained from a 
person - a fingerprint for example - is covered in part 9 of the 2002 act.  

In the case of uncharged suspects, section 66 of the Criminal Investigation (Identifying People) Act 2002 allows 
a suspect to request destruction, and section 70 requires that it be destroyed as soon as practicable after the event 
occurs or the request is made.  In the case of charged suspects, section 67 allows the suspect to request 
destruction.  Section 50AA of the Police Act 1892 requires fingerprints to be destroyed if the person from whom 
they are taken requests destruction.  Section 50AA of the Police Act is being repealed and the Criminal 
Investigation (Identifying People) Act is being amended to deal with the provisions covered by section 50AA, 
which is provided for in the Criminal Investigation (Consequential Provisions) Bill 2005.  There is not much 
more I can say on this matter, but it is critically important that we do not pass this amendment. 

Hon GIZ WATSON:  I hear what the Leader of the House is saying and I understand the concerns in particular 
in relation to forensic evidence.  As I said, perhaps my amendment is not worded precisely enough, but I am 
seeking an assurance from the government that the government has responded to the recommendations of the 
Law Reform Commission with regard to two things.  One is that when a person is found not guilty of a charge, 
the onus to request destruction of the information is not on that person.  The point that the Law Reform 
Commission made, with which I agree, is that people do not know that they can request destruction of 
information.  One way of overcoming that is for the person to be informed of the right or given a form to make 
the request.  The reality is that most people would not be aware of that right.  The Law Reform Commission’s 
point was that information may be obtained by the police that would not have been obtained if the person had not 
been charged.  However, if the person is found not guilty of the charge, it is completely reasonable to have the 
material destroyed.  I am sure that it could easily be argued in a court that the material had been obtained for a 
purpose that proved to be wrong or inaccurate; that is, someone charged with an offence was later found not to 
have committed that offence, but meanwhile fingerprints, palm prints, blood samples and all sorts of material 
had been collected.  I believe the onus is on the state to automatically destroy that information if the person is 
found not guilty.  That is the point I am trying to make.  If the Leader of the House can tell me that the issue has 
been dealt with elsewhere, and how it has been dealt with elsewhere, I might be satisfied, but at the moment it is 
not clear to me.   

Hon KIM CHANCE:  The clause and the legislation that we are dealing with are not about identifying material 
of a person.  The issue about identifying material of a person is in the Criminal Investigation (Identifying People) 
Act.  Hon Giz Watson may well be right.  We are not having a disagreement here; we are just trying to find a 
contextual argument.  The Criminal Investigation (Identifying People) Act is due for review next year.  I submit 
that it is in the context of that review that the argument of Hon Giz Watson may well be most persuasive.  It may 
well be that we will all agree with her.  However, we are arguing that the issue ought to be dealt with in the 
context of the review of the Criminal Investigation (Identifying People) Act.  Again, I urge the member to put 
those arguments in that context rather than in the context of evidentiary material, which is different from the 
context around which she is basing her argument; that is, personal identification material.  We are dealing with 
identification material that might, for example, relate to blood stains from another person found on a suspect who 
is later found not guilty.  
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Hon GIZ WATSON:  I will not persist much further with this amendment because I am perhaps convinced of 
some of the argument.  However, we are dealing with two bills, the Criminal Investigation Bill and the Criminal 
Investigation (Consequential Provisions) Bill.  The consequential provisions bill refers to the Criminal 
Investigation (Identifying People) Act that the Leader of the House just referred to.  I am sure that evidence 
collected would relate to a criminal investigation, whether or not it was formal forensic evidence.  The phrase 
“forensic evidence” is quite broad and includes fingerprints, palm prints, blood samples and other material.  It 
does not follow, therefore, that this is not the appropriate place to debate this issue; however, perhaps we can 
revisit it when we debate the consequential provisions bill. 

Hon GEORGE CASH:  I indicated earlier that the opposition understood the concerns of Hon Giz Watson 
about the destruction of identifying information.  I have had an opportunity to read part 9 of the Criminal 
Investigation (Identifying People) Act, which deals with the use and destruction of identifying information.  I 
acknowledge that the Criminal Investigation (Identifying People) Act is what might be termed almost a 
companion act to the Criminal Investigation Bill 2005; each has a particular area that it is concerned about and 
there is an overlap in some cases.  However, having read section 69 of the Criminal Investigation (Identifying 
People) Act, which deals with a request for the destruction of identifying information, and section 70, which 
deals with destroying identifying information, I acknowledge that the Criminal Investigation (Identifying People) 
Act may need to be modified or amended if we are to achieve the purpose that has been described by Hon Giz 
Watson.  I am advised that when the Criminal Investigation (Identifying People) Act was drafted, it had regard 
for the matters raised by the Law Reform Commission that have been mentioned in passing by Hon Giz Watson.  
I must say that no guarantee is given that the Criminal Investigation (Identifying People) Act includes every 
recommendation made by the Law Reform Commission; however, I am told in good faith that it is a fair 
representation of the recommendations.  I understand the Leader of the House’s comments on the review of the 
Criminal Investigation (Identifying People) Act, as section 94(1) of that act provides that the minister is to carry 
out a review of the operation and effectiveness of the act as soon as practicable after the expiry of five years 
from its commencement.  The Leader of the House is correct in saying that technically that review will occur 
during next year, 2007. 

The difference between the various parties considering this bill on the issue of the destruction of identifying 
information relates to the fact that the Criminal Investigation (Identifying People) Act provides for a request for 
the destruction of certain material to be made to the Commissioner of Police.  Hon Giz Watson is arguing that 
the process for the destruction of material should be automatic.  That is perhaps where we part company.  The 
opposition acknowledges that there may be times when people would be unaware of their right to request 
destruction of identifying material, but in rectifying that problem I think there would be some other 
opportunities.  That is almost an administrative matter if we want people to better understand their rights 
concerning the Criminal Investigation (Identifying People) Act 2002.  I acknowledge that it would be wrong to 
amend the Criminal Investigation Bill 2005 in the manner that is proposed because such an amendment could 
cause the destruction of very important forensic information.  In that regard the opposition will not support the 
amendment. 
Whether there is opportunity to amend the Criminal Investigation (Identifying People) Act 2002 when we 
consider the Criminal Investigation (Consequential Provisions) Bill 2005 remains to be seen.  We can deal with 
that when we debate that bill.  It seems to me that, as long as the Leader of the House gives a commitment that 
the government will consider the Law Reform Commission’s recommendations as part of the review of the 
Criminal Investigation (Identifying People) Act 2002, for the time being that is a positive step forward.  We 
acknowledge that the act will be reviewed next year.  We recognise that the police will probably request certain 
amendments to that act.   
This comes back to the request for evidence to be destroyed, as provided for under the act, and the automatic 
destruction of evidence, which is what Hon Giz Watson is looking for.  In my view, that is a matter should not be 
dealt with on the spur of the moment or on the run.  It is a matter that needs further consideration and may form 
part of the review of the act when it is considered next year.  I acknowledge the advice I have been provided.  
The opposition will not support the amendment as proposed by Hon Giz Watson for the reasons I have outlined. 

Hon KIM CHANCE:  Hon George Cash asked me to do something, which was to give a commitment that the 
Law Reform Commission’s recommendations will be thoroughly taken into account in next year’s review of the 
Criminal Investigation (Identifying People) Act.  I am not strictly empowered to give him that undertaking but I 
can advise that it would seem extraordinary if the Law Reform Commission’s recommendations were not fully 
taken into account.  I will undertake to raise the matter specifically with the Attorney General. 

Hon GEORGE CASH:  We need to deal with the amendment of Hon Giz Watson. 

Hon GIZ WATSON:  I indicate that I will not proceed with the amendment. 

Hon KIM CHANCE:  I move - 
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Page 98, after line 21 - To insert -  

(4) Subject to section 151, any forensic information obtained under Part 8 or 9 in relation 
to the investigation of the death of a person, or under Part 9 from a deceased person, 
must not be destroyed except with the approval of the Coroner. 

 Penalty: a fine of $12 000 or imprisonment for 12 months. 

This amendment creates an offence for the destruction, without the approval of the coroner, of forensic material 
that is obtained in the investigation of the death of a person.  The amendment arose following submissions from 
the State Coroner to the Legislation Committee.   

Hon GEORGE CASH:  The opposition supports the amendment moved by the Leader of the House.  The 
Standing Committee on Legislation considered clause 112(3).  Paragraph 3.143 of its report states - 

Clause 112(3) refers to how the destruction of forensic information under Parts 8 and 9 of the Bill is to 
be approved by the Commissioner of Police.  The Coroner is of the view that he “should be able to give 
approval” for the destruction of forensic information because he authorises forensic procedures on 
deceased people. 

That reference refers to submission 2, which came from the coroner and was dated 6 July 2006.  Mr Barry King, 
the Senior Assistant State Counsel of the State Solicitor’s Office, gave evidence on 19 July 2006.  According to 
the report he stated - 

 . . . the Government will move an amendment to require the State Coroner’s authorisation to destroy 
any forensic information obtained under Part 8 and 9 from a deceased person or in relation to an 
investigation into the death of a person. 

True to the government’s word, that amendment has been put forward.  The opposition supports the amendment.  
We recognise the benefit of these matters going before a parliamentary committee. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 113 to 120 put and passed. 

Clause 121:  Recordings, court may give directions as to supply etc. - 

Hon KIM CHANCE:  I move - 

Page 105, lines 17 and 18 - To delete “or, if the accused person is or was committed to the District 
Court, the District Court,” and insert instead -  

District Court, Magistrates Court or Children’s Court 

This appears to be a relatively straightforward amendment.  It provides the Magistrates Court with the power to 
make directions about audiovisual recordings of interviews.  The amendment arose from submissions by the 
Director of Public Prosecutions to the committee.  The Chief Magistrate has also indicated his support for 
Magistrates Courts to have that power.   

Hon GEORGE CASH:  The opposition agrees with, and supports, the amendment moved by the Leader of the 
House. 

Hon GIZ WATSON:  The Greens (WA) also support this amendment. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 122 to 126 put and passed. 

Clause 127:  Arrest power for offences - 
Hon GIZ WATSON:  I move - 

Page 108, line 10 - To delete the line. 

This amendment is committee recommendation 7.  The committee spent considerable time on this clause 
because it raised concerns.  Division 2 of this part of the bill deals with arrest without an arrest warrant.  The 
committee’s concern is that clause 127(1)(b) extends the definition of a “serious offence” by means of an offence 
prescribed by regulations.  It is worth providing the committee’s comments about this clause.  At page 40 of the 
committee report, paragraph 3.145 states -  
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Clause 127(1)(b) raises the same legal principle discussed at paragraphs 3.12 to 3.16.  It permits the 
prescribing of “serious” offences by regulation.  This could be as wide as any offence that is not already 
a serious offence.  The Committee is concerned at the width of this clause and sought clarification from 
the SSO about the need for it. 

According to the report, Mr Barry King from the State Solicitor’s Office said at a committee hearing on 
19 July 2006 -  

Clause 127 is the statutory embodiment of a policy that the police have adopted for some time.  It is 
also found in other legislation in Australia.  The purpose of it is to try to reduce the use of arrest, as far 
as possible, to specific instances where arrest is required rather than simply done as a matter of course.  
In this sense it provides for the power of arrest for any offence, which is not the case today.  It puts 
parameters over whether that power can be exercised in relation to any offence.  There are 
circumstances in subclause (3)(b).  If, for example, an officer cannot identify who a person is and it is 
then necessary to arrest the person because he will not give the officer his name and address, the officer 
has the power to arrest him for that purpose.  Those sorts of purposes that are prerequisites for arrest 
also include a serious offence.  For example, if a person is reasonably suspected of a sexual assault of a 
child, it would not be necessary for the police officer to go through these sorts of thought processes and 
ask, “Will the person give me his name?”  “Okay, he will.”  “Will the person continue or repeat the 
offence?”  “In the circumstances I do not have evidence to suggest that; therefore, I cannot arrest 
him.”  These things do not have to arise before the police officer has the power to arrest for a serious 
offence.  A serious offence is anything attracting a penalty of more than five years’ imprisonment, 
which means that most offences of a serious nature that we can think of come within that category.  The 
reason behind having the serious offence being sufficient to allow a police officer to arrest is that in 
circumstances like that it is seen, as a matter of policy, to be preferable for the courts to have a role in 
determining the person’s liberty after arrest and whether to grant bail.  At this stage, we have limited it 
to a serious offence attracting a penalty of five years or more.  The reason for the prescription clause is 
to allow for offences, which at this stage are unforeseen, that may not come within that definition of 
‘serious offence’ but would be of such a nature that it would be appropriate for police to arrest, without 
having to come within all the other prerequisites. 

The report goes on to state -  
3.146 The SSO explained that the reason for prescribing future serious offences by regulations rather 

than returning to the Parliament for an amendment to the principal Act is “because it is much 
slower to get an amendment to an Act than it is to get a regulation prescribed”.  Mr King 
referred to how clause 127(1)(b) is a: 

convenient way to enable future prescription of an unconditional arrest power should 
there be a perceived need to do so with respect to particular offences carrying less 
than 5 years imprisonment.  

3.147 Mr King further stated that the Parliament does have control over regulations and the 
Committee acknowledges that regulations can be recommended for disallowance by the Joint 
Standing Committee on Delegated Legislation or any Member of the Parliament in their own 
right.  Mr King said that although clause 127(1)(b) refers to something defined as a serious 
offence within this legislation: 

we must recall that it is within the clause relevant to the issue of power to arrest; it 
does not result in anything further than giving the police the power to arrest a person 
in circumstances where they reasonably suspect that the person has committed an 
offence.  They can currently do that - apart from simple offences - in any 
circumstances now. 

3.148 The SSO further argued that the term “prevalent offence” could have been used so that 
prevalence rather than seriousness is the consideration.  However, the Committee is required to 
scrutinise the term expressed in the Bill, that is, the term “serious offence” not ‘prevalent 
offence’. 

3.149 The Committee understands the rationale for the clause but questions whether it should be that 
all other offences are able to be prescribed as serious offences, even in the limited context of 
the power to arrest.  The Committee noted that, for example, clauses 69(1)(a) and (b) provide 
for regulations and declarations (both forms of subsidiary legislation) to respectively prescribe 
or declare public places where searches can take place.  Clauses 69(1)(a) and (b) can be 
justified on grounds of practicality and in emergencies. 
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3.150 In the Committee’s view, although speed and convenience were cited as reasons for clause 
127(1)(b), these are insufficient for removing the creation of serious offences from the realm 
of the Parliament to the Executive. 

3.151 In the previous, 36th Parliament, the former Standing Committee on Legislation took evidence 
from Mr Greg Calcutt, Parliamentary Counsel, Parliamentary Counsel’s Office, in relation to 
the Co-operative Schemes (Administrative Actions) Bill 2001 and the Agricultural and 
Veterinary Chemical (Western Australian) Amendment Bill 2001 Inquiry.  In 2001, and in that 
context at that time, Mr Calcutt said, “Any delegation of power to create serious offences is 
inappropriate.” 

3.152 The Committee draws to the attention of the House the fundamental legislative principle that 
the prescribing of serious offences by regulations is an inappropriate delegation of legislative 
power from the Parliament to the Executive.  It is the Committee’s view that serious offences 
should remain within the purview of the Parliament and to do otherwise, is to diminish the role 
of the Parliament. 

Therefore, the committee formulated the recommendation that is on the supplementary notice paper.  We think 
this is a serious matter and trust that the chamber will support the amendment to delete line 10 of page 108 so 
that a serious offence will no longer mean any offence prescribed by regulations. 

Hon RAY HALLIGAN:  Wearing the other hat that I wear in my position with the Joint Standing Committee 
on Delegated Legislation, I, too, have some very grave concerns about what is being proposed in this clause.  
Clause 127(1)(a) is quite specific and refers to an offence for which the statutory penalty is, or includes, 
imprisonment for five years or more or life.  However, paragraph (b) tends to move completely away from that 
and refers to an offence prescribed by regulations, which again is a blank cheque.  Any offence at all could be 
prescribed by the regulations.  The Leader of the House will be aware that on previous occasions in certain 
circumstances to do with classes of things, particularly in the agricultural area, we have allowed for additions 
and subtractions by way of regulation.  That normally applied to noxious plants and things of that nature and 
related to particular classes.  This paragraph does not appear to be in the same category; therefore, I have very 
grave concerns about its inclusion in this clause of the bill. 

Hon GIZ WATSON:  I make it clear that this recommendation was from the majority of the committee; it was 
not the consensus of the whole committee.  Hon Peter Collier, Hon George Cash and I, as the majority, made this 
recommendation. 
Hon KIM CHANCE:  Again, this is one of those amendments that the government would rather not be made, 
but the world will probably not stop turning if it is made.  However, it requires me to provide honourable 
members with some sense of the beginnings of this clause and why it is in the bill.  At the moment, there is no 
limitation of this nature on the arresting power of an officer.  What is represented in clause 127 is a first attempt 
in legislation to place some impediment on the number of arrests that are made.  “Impediment” is too strong a 
word; it is an attempt to put a bit of a brake on the arresting powers.  We believe that we are using the powers of 
arrest too often, and this was certainly identified as an issue in the deaths in custody review.  It is about avoiding 
the incarceration of people, if possible.  A person does not need to be arrested if, for example, the officer knows 
who he is and he is not posing any particular threat.  Those threats are generally enumerated in clause 127(3)(b).  
It is currently part of the operational policy of the police; it is not part of legislation.  This is the first time that 
this brake on the capacity, or the need to arrest a person, has been implemented. 

Hon George Cash:  Will the Leader of the House have a look at clause 127(3) again?  That relates to offences 
that are not serious offences.  There is a distinction between clauses 127(2) and 127(3). 

Hon KIM CHANCE:  The member is quite right.  We are talking about something that relates to a serious 
offence.  I am informed that the advice I have given so far has been correct.  As Hon George Cash was 
absolutely right to point out, the issues I referred to in clause 127(3)(b)(iii) relate to offences that are not serious 
offences.  The power to arrest is impeded when an offence is not a serious offence unless one of the provisions in 
clause 127(3) exists.  However, if the offence is deemed to be a serious offence, for whatever reason, those 
factors do not need to exist.  Therefore, the power and authority to arrest is not impeded by this part of the bill 
and is exactly as the Police Act provides currently under section 43.  Things remain the same for serious 
offences but an impediment is placed on the power of the police to arrest a person for less serious offences 
unless one of the factors referred to in clause 127(3) exist.  We are debating whether it will be necessary from 
time to time to proclaim an offence under the regulations that could put the offence into the category whereby 
the power to arrest is unimpeded.  I know that it is treading close to the line, but it is very important to 
understand that this is not a matter of creating a serious offence by regulation; it is a matter of how to deal with 
the arresting power for that offence.  It is not about creating a serious offence; it relates to how the matter is dealt 
with.  Hon Giz Watson will have to trust us a little.  We are trying to impede the power to arrest because 
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currently there is no impediment.  However, we are saying that some latitude is needed.  We do not know 
whether it will be needed, but we must be given some latitude.  We cannot tell the member what the classes of 
offences are because we cannot imagine what they are.  However, we want the power of arrest to be unimpeded 
whereby those issues do not exist with regard to that particular offence.  I am trying to find a suitable example 
for the member.  A well known and respected pillar of society could be suspected of committing an offence that 
carries a sentence of less than five years’ imprisonment - if the sentence carries more than a five-year sentence, it 
is another matter.  If the well-known person was no threat to anybody and was not about to set fire to a 
neighbour’s rubbish bin or do anything of that nature, there could still be reasons for wanting that person 
arrested.  If that offence were not prescribed in the bill, we would not be able to do that.  We are asking to be 
given a little accommodation while we try to improve the legislation.  No impediments currently exist. 

Hon GIZ WATSON:  I am no expert in this area.  However, I understand that currently under the Police Act, 
restrictions are in place whereby a police officer can act if he believes that a serious offence is about to be 
committed.  I believe also that a police officer must have a reasonable suspicion that an offence is about to be 
committed. 

Hon Kim Chance:  It does not have to be a serious offence; it can be any offence.  That is under section 43(1) of 
the Police Act. 

Hon GIZ WATSON:  I have no problem with clause 127(3).  It sets some parameters whereby the offence is not 
a serious offence.  However, I have to oppose the Leader of the House because this bill seeks to allow for a 
serious offence to be prescribed by regulation. 

Hon Kim Chance:  No. 

Hon GIZ WATSON:  It says so.  Clause 127(1)(b) states that a “serious offence” means - 

 an offence prescribed by the regulations. 

That cannot be interpreted in any other way and that is what we are seeking to remove.  It is totally inappropriate 
for a serious offence, which has been defined in clause 127(1)(a) as something for which a penalty of five years 
or more applies, to be dreamt up and put into a regulation.  If the Leader of the House cannot think of what type 
of offence that might be now, it is very unlikely to exist.  The issue that the committee took exception to was the 
appropriateness of the executive being required by regulation to prescribe a serious offence.  I do not think that 
this clause can be read in any other way.  Therefore, I disagree with it. 

Hon GEORGE CASH:  The Leader of the House has explained to us that clause 127(2) can be distinguished 
from clause 127(3) with regard to the arrest of a “serious offence” versus the arrest of a person for an offence 
that is not a serious offence.  Various matters in subclause (3) explain why an officer can arrest someone if 
certain things come into play.  That is not our argument at all.  We recognise that a police officer or public 
officer may arrest a person for a serious offence if the officer reasonably suspects that the person has committed, 
is committing or is just about to commit an offence.  We also recognise in subclause (3) -  

A police officer or a public officer may arrest a person for an offence that is not a serious offence if the 
officer reasonably suspects -  

(a) that the person has committed, is committing, or is just about to commit, the offence; 
and 

The clause then runs through a number of other matters, one or more of which must be present, but that is not the 
argument.  The argument is in respect of the definition of “serious offence”.  Clause 127(1) reads -  

In this section -  

“serious offence” means -  

(a) an offence the statutory penalty for which is or includes imprisonment for 5 years or 
more or life; or 

(b) an offence prescribed by the regulations. 

We are saying that it would be possible, because clause 127(1)(b) is so wide, to prescribe any offence at all to be 
a serious offence.  We say that is taking things too far; in fact, the State Solicitor’s Office was frank enough with 
the committee in its evidence.  Hon Giz Watson has already related these words.  At paragraph 3.146 of the 
committee’s report, as part of the evidence given by the State Solicitor’s Office, the witnesses explained that the 
reason for prescribing future serious offences by regulation rather than returning to the Parliament for an 
amendment to the principal act is because it is much slower to get an amendment to an act than it is to get a 
regulation prescribed.  First, we agree with those words; it is in most circumstances slower.  The State Solicitor’s 
Office went on to say how clause 127(1)(b) is a - 
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convenient way to enable future prescription of an unconditional arrest power should there be a 
perceived need to do so with respect to particular offences carrying less than 5 years imprisonment. 

We agree with those words.  However, the issue is the principle of the executive now being able to prescribe any 
offence whatsoever in this state to be a serious offence.  That is how broad clause 127(1)(b) is.  We believe that 
to be inappropriate.  Hon Giz Watson related to the evidence of Mr Greg Calcutt, Parliamentary Counsel, in 
relation to the Co-operative Schemes (Administrative Actions) Bill 2001 and the Agricultural and Veterinary 
Chemical (Western Australia) Amendment Bill 2001 inquiry.  In that context in 2001 Mr Calcutt said - these 
words have already been stated by Hon Giz Watson -  

Any delegation of power to create serious offences is inappropriate . . .  

Those are the words of parliamentary counsel.  I would not wish to reflect on the Leader of the House, but I must 
say that I can almost think back to the years when the Leader of the House was on this side of the house, when 
he advanced the same argument that both Hon Giz Watson and I are advancing now. 

Hon Kim Chance:  I am sure that I would have been right though! 

Hon GEORGE CASH:  I think the Leader of the House was right then and I think we are right now.  The 
bottom line is that we must draw the line, because if the executive in Western Australia can by regulation 
prescribe any offence to be a serious offence, we have just about got rid of the need for Parliament.  The good 
thing about the Parliament is that at least things are done in a public way and are transparent.  When the 
Parliament is sitting, the doors of the public gallery are unlocked to encourage members of the public to come 
into the Parliament to see what is being discussed in the house.  That is one of the reasons that this house has 
never agreed to the incorporation of second reading speeches in Hansard.  Although it might be argued that not 
many people other than members who are present in the chamber listen to second reading speeches, the Leader 
of the House is required to utter the words.  There is a very good reason that those words must be uttered.  It 
must be done in a transparent and public way.  The day that we allow the incorporation of second reading 
speeches in Hansard is the day when the public should lose confidence in this Parliament, because an 
incorporated second reading speech could contain anything that might not be discovered until a later date. 

I do not want to be extreme, because the Leader of the House knows the argument that I am putting.  I am sure 
that it is the argument that he put in years gone by.  We say that we are in the business as an opposition, and the 
Greens (WA) are in the business as a minor party, of working with the government on these important matters.  
We have demonstrated that all the way with this bill.  We have not wasted time.  We are dealing with a 
significant piece of legislation.  The mere fact that it was sent to the Legislation Committee has provided the 
opportunity to improve it.  The State Solicitor’s Office has made some changes that it wanted.  The office has 
been good enough on behalf of the government to listen to our propositions.  We have agreed with some of the 
proposals from the State Solicitor’s Office and it has agreed to some of the proposals we have suggested.  In 
some other areas we have agreed to disagree.  On the one hand, the State Solicitor’s Office has said to us that it 
is a matter of convenience, and, on the other hand, Mr Greg Calcutt has said that any delegation of power to 
create serious offences is inappropriate.  I will be guided by Mr Calcutt, because I believe he is an experienced 
person.  The house on many occasions has expressed its regard for him.  I believe that the Leader of the House is 
wrong in what he is saying.  I recognise that he is maintaining the government line, and he is right to suggest it 
would be more convenient to use a regulation to prescribe what would be a serious offence, but again I say that if 
we get to that stage, we might as well close this place up because the executive will have taken over completely.  
At the moment it rules the roost, but it has not quite taken over.  We are still obliged to open the Parliament on a 
regular basis.  There are those who might say that it is for the purpose of rubber stamping the executive’s 
decisions, but I am not one of those people.  I believe the Parliament is here for a purpose.  If there is a need for a 
matter that is not a serious offence to be legislated to be a serious offence, we will deal with it very promptly; 
there is no question about that whatsoever.  If I thought that this was the only matter that was between us and the 
government in this bill, I might say to the Leader of the House that he should have that latitude.  However, we 
have already conceded a number of other issues.  This is one that from a parliamentary procedural standpoint it 
would be wrong to concede. 

Hon KIM CHANCE:  I will try to respond in the limited time before dinner, although it is a big argument.  
First, let me say how much I agree with Hon George Cash; we have not been wasting time and this is a very 
constructive debate.  The process of reference to the Legislation Committee has also been enormously helpful, 
and the government is grateful for that.  Because we do not happen to agree on this one, Hon George Cash 
should not take it personally.  Let me explain why the words “serious offence” mean an offence prescribed by 
the regulations, and that they do not mean the creation of a power to nominate or create a serious offence, 
because I know that is what the words sound like.  They sound as though they directly mean that.  Perhaps we 
have chosen our words badly, because if we were talking about class A offences and class B offences, this issue 
would not have arisen.  Members might think of a serious offence as a class A offence and another offence as a 
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class B offence.  I have read very carefully Greg Calcutt’s words.  He said that any delegation of power to create 
serious offences is inappropriate.  I agree with him; I do so on this side of the house and I would have agreed 
with him when I was on the other side of the house; in fact, it is so patently obvious, everyone would agree.  
However, we must remember that the key word is “create”.  He said - 

Any delegation of power to create serious offences is inappropriate . . .  

Let us consider what clause 127 provides.  It states that a serious offence means an offence prescribed by 
regulation.  The key word is “means”.  The key word in what Calcutt said is “create” and the key word in what 
the bill says is “means”.  One is definitional; the other is constructional.  Calcutt is talking about the construction 
of an offence by regulation; this bill is talking about the definition of which of the known offences that we are 
dealing with - the word “offence” is dealt with in the interpretations - is in fact a class A offence and which is a 
class B offence; that is, which is a serious offence and which is not a serious offence.  That is the issue that I 
would like honourable members to carry with them over the dinner break.   

Sitting suspended from 6.00 to 7.30 pm 

Hon GEORGE CASH:  Before the dinner break, the Leader of the House, as minister in charge of the bill, was 
referring to a statement in June 2001, when parliamentary counsel, Mr Greg Calcutt, giving evidence to a 
Legislative Council committee said “Any delegation of power to create serious offences is inappropriate”.  The 
Leader of the House was endeavouring to hang his argument on the word “create”.  I recall that, some years ago 
in this place there was a debate about two words, one was “repeal” and the other was “amend”.  That case went 
to the High Court of Australia.  There is no need to go anywhere near the High Court to determine what the word 
“create” means.  The Leader of the House was trying to say that the word “create”, as used at paragraph 3.151 of 
the Standing Committee on Legislation’s report, means to give birth to a new offence.  We do not think that that 
is the case at all.  We say that if part of the argument of the Leader of the House is used - that there may be 
A-class and B-class offences - the ability to shift a B-class offence into an A-class offence is granted by 
regulation.  We think that is wrong, for a very fundamental reason.  Changing an offence the statutory penalty 
for which is less than five years’ imprisonment into a serious offence as defined in clause 127(1)(a) is a matter 
for the Parliament.  No matter how hard he tries, the Leader of the House will not be able to convince us that this 
chamber should give away its right to consider amendments to acts in favour of the executive making those 
decisions by way of regulation.   

If the Leader of the House comes into the house at a later date and tells us that a particular offence that is not a 
serious offence within the meaning of clause 127(1)(a) urgently needs to be a serious offence, I am sure that the 
house will accommodate him in the most expeditious way possible.  The Leader of the House cannot ask any 
more than that.  At the moment he is asking for total open slather.  I congratulate him for running the 
government line as he is required to do, but I do not believe that he, given his comments many years ago as an 
opposition member, genuinely believes that line himself.  He does not speak as Hon Kim Chance, member of the 
Legislative Council; he speaks as the minister of the government running a particular line.  He will not win the 
opposition on this one at all.  I regret that his interpretation of the word “create” and that of the dictionary are 
significantly different.  In the Pocket Macquarie Dictionary, “create” is defined as, “to make; cause to exist; 
produce; design; invent”.  I interpret that to mean giving birth to a new offence.  The provision at clause 
127(1)(b) does not talk about giving birth to new offences; it is about shifting less serious offences into serious 
offences as defined by the act.  The opposition does not think it is appropriate for that to be done by regulation. 

Hon KIM CHANCE:  I had not quite finished my comments when we broke for dinner, but it was helpful to 
hear Hon George Cash’s view on the case as I had so far developed it, because it helps me understand how this 
clause is perceived by Hon George Cash and probably also by Hon Giz Watson.  We are still stuck on this 
concept that somehow this clause creates or makes a serious offence.  It does not.  The effect of this clause is 
contained within itself.  It does not create any offences, nor does it elevate any existing offence into a different 
category.  Indeed, it cannot do so. 

Hon George Cash:  Surely it can elevate an offence that is not a serious offence into a serious offence. 

Hon KIM CHANCE:  No, it cannot, other than within the context of this clause.  It has no bearing outside this 
clause.  It is very specific to this clause.  I remind the member of what I said earlier.  At the moment there is no 
impediment on the power of arrest.  With this clause we are imposing a check on the power of arrest.  We have 
inserted a single line that supplements the provisions of the first part of the clause, which states that, for serious 
offences we will continue in this unimpeded way.  It states that there may be offences that we cannot even 
imagine now - I cannot think of a hypothetical offence - that at some time in the future we may wish to regard as 
a serious offence for the purposes of this particular clause; that is, relating to the powers of arrest.  The reason a 
regulation-making power cannot be used to create a serious offence rests in section 43(6) of the Interpretation 
Act 1984, which states -  



Extract from Hansard 
[COUNCIL - Tuesday, 24 October 2006] 

 p7427c-7439a 
Hon Kim Chance; Hon Giz Watson; Hon George Cash; Hon Ray Halligan 

 [9] 

Subject to section 3(3), regulations, rules, local laws or by-laws made under a power conferred by an 
enactment passed after the commencement of this Act may provide that contravention of a provision 
thereof constitutes an offence and may provide for a penalty in respect of such a contravention -  

The important words are - 

not exceeding a fine of $1 000.  

It is very clear that the regulation-making power cannot be used to create a higher level offence.  That is 
provided for in the Interpretation Act.   

Given that we were talking about a power that was contained within this clause, and given the braking effect that 
would be on the authority to arrest, and bearing in mind all the dreadful things that Hon George Cash would have 
us believe might happen if we were to create this precedent, we should remember that precedent is already 
created because there are no impediments on that power at the moment.  This clause sets out to impose an 
impediment.  The amendment deals with one line that sets limits on the brakes under that power.   

I do not know what else I can say.  I am anxious to move on.  I did say that the world will not stop if the 
government does not get its way.  I offer a compromise though.  The compromise I offer is that the word 
“serious” be replaced by the word “classified”.  We are no longer dealing with the issue of serious offences but 
offences that are classified for the purpose of this clause.  It would mean replacing the word “serious” with 
“classified” at lines 7, 12 and 16 on page 108.  If that helps, and I hope it does, I would be happy to move an 
amendment along those lines.  Before I do, I would like honourable members to consider it.  I concede that the 
choice of the word “serious” could have been better considered because that has led us to a line of thought that 
was certainly never intended by the draftsmen.  Perhaps I will take my seat now and ask honourable members to 
give me their broad views on whether they would contemplate such an amendment.   

Hon GEORGE CASH:  We are replacing one word with another word.  It makes very little difference what we 
call the offence.  It is not the title of the offence that is causing offence to us; it is the fact that clause 127(1)(b) 
provides that any offence, not being a serious offence, can be prescribed by the regulations to be a serious 
offence.  We are saying that that is wrong.  It does not matter whether it is called a classified offence, an A-class 
offence, a B-class offence or a D-class offence.  In accordance with parliamentary procedure and the essence of 
what this place is all about, it is totally wrong.  How would we, as members, ever face the Joint Standing 
Committee on Delegated Legislation again and try to explain how we had agreed to legislation that would allow 
a less than serious offence in its present form to be converted to a serious offence by regulation?  The Leader of 
the House seems to have some hang-up about the creation of new offences.  We are talking about existing 
offences that are not serious offences.  They are a particular class of offence.  They are a class of offence that 
includes all those offences that do not impose imprisonment for five years or more.  That is a huge number of 
offences.  The Leader of the House is saying he wants the opportunity to choose any one of those and, by 
regulation, prescribe it as a serious offence, by which it will then be subject to the penalties for a serious offence 
under this bill.  I say to the Leader of the House that it is a good try, but changing the word “serious” to 
“classified” will not alter the authority of this Parliament to make up its own mind about what should be a 
serious offence by any name.   

Hon GIZ WATSON:  If the Leader of the House is in any doubt, I indicate that the Greens are of the same 
mind.  I thank Hon George Cash for expressing that view very eloquently.  We are not convinced.   

Amendment put and passed.   

Clause, as amended, put and passed. 

Clauses 128 to 130 put and passed.   
Clause 131:  Places may be entered and vehicles may be stopped -  

Hon KIM CHANCE:  I move - 

Page 110, line 13 - To delete “police”. 

This amendment relates to the same issue.  It corrects a drafting error. 

Amendment put and passed.   

Clause, as amended, put and passed.   

Clauses 132 to 139 put and passed.   
Clause 140:  Reasonable period of detention, factors determining - 

Hon KIM CHANCE:  I move - 
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Page 122, line 19 - To delete “police”. 

Page 123, line 1 - To delete “a police” and insert instead - 

an 

These amendments will correct drafting errors.  They remove the references to police in paragraphs (b) and (f) in 
order to make them consistent with clause 138(2) under which police officers and public officers may detain an 
arrested suspect after arrest.   

Amendments put and passed.   

Clause, as amended, put and passed.   

Clause 141:  Arrested suspects, charging and releasing - 

Hon GIZ WATSON:  Clause 141 deals with the charging and releasing of arrested suspects.  As defined in 
clause 141(1) -  

“serious offence” means an indictable offence the statutory penalty for which is or includes 
imprisonment for 5 years or more or life.   

Are there any serious offences that are not indictable?  

Hon KIM CHANCE:  Without some research, I cannot be certain.  However, I believe that a non-indictable 
offence would not normally carry a sentence of five years or more.  It would seem to us to be unusual.  It is 
unlikely and certainly not common.   

Hon GIZ WATSON:  My point is that it seems superfluous to refer to an “indictable” offence.  It could read 
that a serious offence means “an offence the statutory penalty for which” etc.  The word “indictable” seems a 
little redundant.  However, I will not pursue the matter by way of an amendment.   

Clause put and passed.   

Clauses 142 to 152 put and passed.  

Clause 153:  Evidence obtained improperly -  

Hon GEORGE CASH:  Does clause 153 give a court the power to admit evidence if the police have obtained 
that evidence illegally or improperly - that is, if they have not complied with the safeguards under the act - or if 
they have broken the law in some other way to obtain that evidence?   

Hon KIM CHANCE:  Clause 153 must be read with clause 154.  Clause 153(2) outlines the two occasions on 
which such evidence is admissible and reads -  

(c) the person does not object to the admission of evidence; 

That is, the person gives consent -  

(d) the court decides otherwise under section 154;  

As its heading suggests, clause 154 refers to occasions on which the court may allow inadmissible evidence.  
There is specific provision in the next clause.  I think that answers Hon George Cash’s question.   

Hon GEORGE CASH:  Having mentioned those qualifications, is the Leader of the House saying yes, 
clause 153 in its present form gives the court the power to admit evidence even if the police have obtained that 
evidence illegally or improperly by not complying with the safeguards under the act or if they have broken the 
law in some other way to obtain that evidence?  

Hon KIM CHANCE:  Until Hon George Cash’s last words my answer was going to be yes conditionally.  I 
have been through those conditions.  However, Hon George Cash’s last words or “broken the law in some other 
way” causes me to answer no.  Unless the provisions of clauses 153 and 154 are met, such evidence would be 
inadmissible.  The difficulty is that we are required to go into the detail of clause 154 to discuss a question 
relating to clause 153.  Clause 154(2) states that the court may decide to admit evidence if it is satisfied that the 
desirability of admitting that evidence outweighs the undesirability of admitting that evidence, which is 
essentially the common law discretion available to the court.  Evidence that runs contrary to the provisions of 
clause 153, bearing in mind that this is a fairly narrow scope, could be admitted.  However, I am using those 
words “narrow scope” carefully, because the provisions of other acts could make the provision of that evidence 
in court inadmissible under the power of those acts.  This concerns the admissibility or inadmissibility of 
evidence with respect to the scope obtained specifically under clause 153.  It is quite a narrow scope. 
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Hon GEORGE CASH:  I thank the Leader of the House for his response.  The Standing Committee on 
Legislation considered clauses 153 and 154.  There is a need to discuss both because they tie into each other.  
The committee was very concerned about the admissibility of evidence that had been obtained unlawfully.  In 
fact, a submission made by the Law Society in part states - 

provisions that suggest that a contravention of the legislation may nevertheless result in the obtaining 
of useful evidence have an obvious tendency to encourage that contravening behaviour.  This could 
only be desirable if the offences prosecuted as a result were of real gravity. 

The committee considered clause 153 in its present form.  Paragraph 3.172 of report 4 states - 
 The Committee concurs with the Law Society’s view.  Clause 153 is potentially (in the words of the 

Kennedy Royal Commission) corruptogenic.  However, the Committee finds that a number of 
safeguards are provided for in clause 154(3) whilst clause 154(4) reminds a court that the probative 
value of the evidence does not “by itself” justify admission. 

I want the Leader of the House to state the government’s intention with respect to clause 153.  That provision 
caused the committee some concern.  I might say that it has caused very serious concern for some criminal 
lawyers in Perth; they have asked the committee why there was a need to move away from the common law, as 
had been developed in Bunning v Cross and reaffirmed in Ridgeway v the Queen in 1995.  It was found that the 
common law was working well in its present form.  The committee gave consideration to all of those matters, 
and was on balance convinced that clause 154 provided some, but not all, safeguards.  Would the Leader of the 
House indicate why there is a need to codify the common law in this case? 

Hon KIM CHANCE:  The reason the government ever sets out to codify common law is to make life a little 
more understandable for the users of the given legislation.  This measure will in the main be used by police 
prosecutors and police in charge of a particular case.  They are not lawyers; they are certainly not expert in 
common law.  This is an attempt to set out the common law in a black-and-white codified form with respect to 
this part of this act.  It is no more profound than that.  It is designed to create a clear, black-and-white statement 
of what is and is not admissible under this act. 

Clause put and passed. 

Clauses 154 and 155 put and passed. 

Clause 156:  Review of Act - 

Hon GEORGE CASH:  Clause 156 provides for a review of the act.  I think it is important, especially in this 
type of legislation, that a statutory review of the act is required so that the operations and workings of the act can 
be examined in the real light of day, so to speak.  I mentioned earlier that the Criminal Investigation (Identifying 
People) Act 2002 has a review clause.  That clause comes into operation next year.  The committee has already 
been advised that there will be some recommendations and certainly some requests made by the police for 
amendments to this act.  The Leader of the House has already indicated that he will raise with the Attorney 
General the need for a review of the Law Reform Commission’s recommendations with respect to the use and 
destruction of identifying information.  The committee appreciates that the matter will be raised, notwithstanding 
that we were told in good faith that the recommendations were included in the Criminal Investigation 
(Identifying People) Act 2002.  However, because there has been a significant change and the common law is 
being codified in certain areas and we are creating new law in areas in which in the past the police relied on 
practice and procedure and in some cases, commissioner’s instructions only, this act will need to be reviewed.  
Although some ministers will shy away from including a review clause in an act, I think such clauses are very 
useful.  It does not impose a burden on the minister, but it imposes a burden on those who have direct 
responsibility for the act and are using the provisions of the act to come forward and suggest improvements.  
That is always a very practical and effective way to improve legislation.  I do not see any danger at all in having 
a review clause; I think it will be useful.  I am very hopeful that the Criminal Investigation Bill in its present 
form with the amendments that have been agreed to, and the proposed new clauses to be discussed shortly, will 
in fact improve the situation for the police, prosecutors and others who are required to use the act when it 
becomes law, hopefully, within a relatively short time.  I think progress has been made; it has taken some time, 
but, on the whole, any gaping holes will be identified in due course by the review. 

Clause put and passed. 

New clause 10 - 

Hon KIM CHANCE:  I move - 
Page 8, after line 29 - To insert the following new clause - 
 10. Informing people who do not understand English 
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  If under this Act an officer is required to inform a person about any matter and the 
person is for any reason unable to understand or communicate in spoken English 
sufficiently, the officer must, if it is practicable to do so in the circumstances, use an 
interpreter or other qualified person or other means to inform the person about the 
matter. 

The amendment is a very good one.  It obliges an officer who is required to inform a person about any matter to 
use an interpreter or other means to do so if that person cannot speak or understand English.  The amendment 
arose following discussions before the Legislative Council Legislation Committee. 

Hon GIZ WATSON:  The Greens (WA) support this amendment and acknowledge that the government has 
accommodated concerns about the provision of interpreters.  As I commented earlier in the committee stage, the 
Greens are concerned about the qualifying words “if it is practicable to do so in the circumstances”.  My concern 
is that it gives the police a lot of room to say that it was not practicable in the circumstances to ensure that an 
interpreter was provided.  It is a fundamental right for an arrested person or someone subject to criminal 
investigation to understand the circumstances in which he finds himself.  It should be an absolute requirement 
that an interpreter be present to ensure that the person has no doubt about what is being said.  Having said that, 
this new clause goes a long way to addressing the concerns.  Although I would have liked the provision to be 
included without qualification, the Greens support it. 

New clause put and passed. 

New clause 113 - 

Hon KIM CHANCE:  I move - 

Page 98, after line 21 - To insert the following new clause -  

113. Publication of photographs restricted 
(1) In this section -  

 “publish” a photograph, includes to supply it to another person. 

 (2) A person must not publish a photograph taken under Part 8 or 9 of a person 
or of any part of a person. 

 Penalty: a fine of $12 000 or imprisonment for 12 months. 

 (3) It is a defence to a charge of an offence under subsection (2) to prove -  

 (a) the accused person published the photograph for a purpose 
reasonably connected with investigating or prosecuting an offence; 
and 

 (b) the accused person -  

 (i) published the photograph in a way that made identification 
of the photographed person unlikely; and 

 (ii) did not also publish the identity of the person 
photographed. 

This amendment creates an offence for the improper publication of photographs taken in the course of a forensic 
procedure.  It arose following discussions before the Standing Committee on Legislation.  It is my recollection 
that there was some publicity about that at the time.  I have had personal experience, as have a number of the 
longer serving members of this house, of the publication of forensic procedure photographs taken at a mortuary.  
Such behaviour must be controlled and I certainly support the new clause.   

Hon GIZ WATSON:  This issue was brought before the committee in relation to a specific case in which 
photographs were inappropriately distributed and for which officers were brought to account.  The opportunity 
arose for the committee to suggest that it be made very clear that such behaviour involving the circulation of 
photographs through e-mail was a very significant offence, hence this amendment.  We appreciate that the 
government has taken that on board.  The amendment will have universal support.  When the circumstances of 
that case came to light, there was universal condemnation of the actions of those particular police officers.  It is 
important that Parliament make the penalty very severe and that we make it very clear that the Parliament will 
act to require a significant penalty if such an offence is repeated.   

Hon GEORGE CASH:  The opposition agrees with the amendments for the reasons stated by Hon Giz Watson.  

New clause put and passed.  
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Long title -  
Hon KIM CHANCE:  I move - 

Page 1 - To insert after “investigation” - 

and prevention 
This amendment will make clear the scope and purpose of the act, which includes both investigative and 
preventative issues in relation to those offences.   

Amendment put and passed.  

Title, as amended, put and passed. 
 

 


